

DATED



DAY OF




         2012

ESCROW AGREEMENT

BETWEEN

insert name of escrow agent[ 

(“Escrow Agent”)

-AND-

insert name of principal
(“Principal”)

-AND-

insert name of supplier[

(“Supplier”)

[This Agreement is a DRAFT provided only for the purposes of furthering negotiations between the parties.  No party will be legally bound unless and until an agreement is executed by the parties and any actions taken in anticipation of such formal execution is at the risk of the person taking them.]
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day of


BETWEEN:
insert name of agent (“Escrow Agent”)

AND

insert name of principal (“Principal”)

AND

insert name of software owner (“Supplier”)

BACKGROUND:
A. By agreement dated insert datethe Supplier has agreed to licence to the Principal the use of certain software.

B. The Supplier and the Principal have agreed to appoint an escrow agent and the Escrow Agent has agreed to act as escrow agent and to hold the Source Code to the Software on the following terms and conditions.
AGREED TERMS:
1. INTerpretation and Definitions 

1.1 In this Agreement unless the contrary is clearly intended:

1.1.1
“Licence Agreement” means the agreement between the Supplier and the Principal as detailed in Schedule 1;

1.1.2
“Commencement Date” means the date specified in Schedule 1;

1.1.3
“Escrow Fee” means the fee set out in Schedule 1;

1.1.4
“Software” means the software, including software tools, described in Schedule 1;

1.1.5
“Source Code” means the Software, including software tools, expressed in human-readable language which is necessary for the understanding, maintaining, modifying, correcting and enhancing of the Software specified in Schedule 1;

1.1.6
“Supporting Material” means all of the material and data developed and used in and for the purpose of creating the software including but not limited to compiled object code, tapes, operating manuals and other items listed in Schedule 1.

1.1.7
Other terms defined in the Agreement have the same meaning in this Agreement.

1.2
In this Agreement unless the contrary intention appears:

1.2.1
the Clause headings are for convenient reference only and have no effect in limiting or extending the language of the provisions to which they refer;

1.2.2
a cross reference to a Clause number is a reference to all its Sub-clauses;

1.2.3
words in the singular number include the plural and vice versa;

1.2.4
words importing a gender include any other gender;

1.2.5
a reference to a person includes a partnership and a body, whether corporate or otherwise;

1.2.6
a reference to a Part, Clause, Sub-clause or Paragraph in this Agreement is a reference to a Part, Clause, Sub-clause or Paragraph of this Agreement as the case may be, and a reference to a Part, Clause, Sub-clause or Paragraph in a Schedule or Annexure is a reference to a Part, Clause Sub-clause or Paragraph in the Schedule or Annexure unless expressed explicitly therein as referring to the Agreement;

1.2.7
a reference to an Annexure or Schedule is a reference to an Annexure or Schedule to this Agreement;

1.2.8
where a word or phrase is given a particular meaning, other parts of speech and grammatical forms of that word or phrase have corresponding meanings;

1.2.9
monetary references are references to Australian currency;

1.2.10
references to natural persons include corporations and vice versa; and

1.2.11
the plural includes the singular and vice versa.

1.3
Where an obligation is imposed on a party under this Agreement, that obligation shall be deemed to include an obligation to ensure that no act, error or omission on the part of the party’s employees, agents or sub-contractors or their employees or agents occurs which prevent the discharge of that party’s obligation.

2.
DURATION

This Agreement commences on the Commencement Date and continues until either the Source Code is released in accordance with this Agreement, or this Agreement is terminated under Clause 9.

3.
APPOINTMENT OF ESCROW AGENT

The Escrow Agent is appointed jointly by the Principal and the Supplier to hold, retain and deal with the Source Code in accordance with the terms of this Escrow Agreement.

4.
SUPPLIER’S OBLIGATIONS

4.1
The Supplier must deliver to the Escrow Agent one (1) copy of the Source Code, within seven (7) days of the date of this Escrow Agreement.

4.2
Within seven (7) days of the Supplier making any Upgrade or New Release in relation to the Software available to the Principal, the Supplier must deliver to and deposit with the Escrow Agent, one copy of the Source Code for that Upgrade or New Release (or where appropriate, the Source Code for the whole of the Software including that Upgrade or New Release.

4.3
If the Source Code is lost, stolen, damaged or destroyed after delivery to the Escrow Agent the Supplier must deliver another copy of the Source Code as soon as practicable after notification of the loss, theft, damage or destruction.

4.4
All copies of Source Code delivered to and deposited with the Escrow Agent must be clearly labelled with the name of the Supplier, the name of the Principal, a description of the Source Code (for example where Source Code for an Upgrade only is delivered) and the date.

4.5
The Supplier warrants that all Source Code delivered to and deposited with the Escrow Agent will be free from any virus or device which would prevent it being used for the understanding, maintaining, modifying, correcting or enhancing of the Software, or which would prevent or impede a thorough and effective verification of the Source Code.

4.6
The Supplier further warrants that all Source Code delivered to and deposited with the Escrow Agent will be an accurate and complete expression of the Software (in its then current version) in human readable language.

5.
ESCROW AGENT’S OBLIGATIONS

5.1
The Escrow Agent must accept delivery of the Source Code on the date of delivery and hold the Source Code on trust, on the terms and conditions of this Agreement.

5.2
The Escrow Agent must take all necessary steps to ensure the preservation, care, maintenance, safe custody and security of the Source Code while it is in the possession, custody or control of the Escrow Agent, including storage and in a secure receptacle and in an atmosphere which does not harm the Source Code.
5.3
The Escrow Agent must provide written confirmation to both the Supplier and the Principal of all items deposited and released pursuant to this Agreement.

5.4
If the Source Code is lost, stolen, destroyed or damaged while it is in the possession, custody or control of the Escrow Agent, the Escrow Agent must:

5.4.1
immediately notify the Supplier and the Principal;

5.4.2
at its own expense fully co-operate in the replacement of the lost, damaged or destroyed Source Code; and

5.4.3
fully indemnify the Supplier and the Principal in respect of costs and expenses incurred as a result of such loss, damage or destruction.

5.5
The Escrow Agent is not obliged to determine the nature, completeness or accuracy of any Source Code lodged with it.

6.
ESCROW FEE AND EXPENSES

6.1
The [insert party] must pay the Escrow Fee annually in advance, the first payment being due seven (7) days after the date of this Agreement and fees for subsequent years being due on each anniversary of the date of this Agreement.

7
testing and verification

7.1
The Principal may analyse and conduct such tests in relation to the Source Code as the Principal considers reasonably necessary, to verify that the Source Code deposited pursuant to this Agreement accords with the description of the Source Code in this Agreement or as represented by the Supplier.

7.2
The Principal may engage an independent assessor to undertake analysis and tests of the Source Code on the Principal’s behalf.

7.3
The costs of the independent verification must be borne by the Principal, unless the verification demonstrates that the Source Code does not accord with its description in this Agreement or with the Supplier’s representations, in which case the costs of the independent verification must be borne by the Supplier.

7.4
The Supplier consents to the release of the Source Code to the Principal or the Principal’s agent for the purposes of testing and verification under this clause.

8.
RELEASE OF THE SOURCE CODE

8.1
The Escrow Agent must not release, or allow access to, the Source Code except in accordance with the provisions of this Agreement.

8.2
The Escrow Agent must release the Source Code to the Principal not less than five (5) business days and not later than ten (10) business days after receipt of a written request signed by or on behalf of the Principal and accompanied by a Statutory Declaration by an officer of the Principal declaring that:

8.2.1
the Principal has the right to terminate the Agreement for breach by the Supplier; or

8.2.2
the Supplier has become or threatens to become or is in jeopardy of becoming subject to any form of insolvency administration; or

8.2.3
the Supplier is unable or has failed to rectify a defect in the Software in accordance with the Licence Agreement and that the Principal has elected to exercise its right to correct the defect itself or through a third party.

8.3
The Principal must provide a copy of the written request and accompanying Statutory Declaration to the Supplier at the same time, and by the same method of delivery, as it is provided to the Escrow Agent.

8.4
The Escrow Agent must release the Source Code to the Supplier not less than five (5) business days and not later than ten (10) business days after receipt of a written request signed by or on behalf of the Supplier and accompanied by a Statutory Declaration by an officer of the Supplier declaring that the Supplier has terminated the Agreement for breach by the Principal.

8.5
The Supplier must provide a copy of the written request and accompanying Statutory Declaration to the Principal at the same time, and by the same method of delivery, as it is provided to the Escrow Agent.

9.
TERMINATION

9.1
The Principal and the Supplier may jointly terminate this Agreement on thirty (30) days notice in writing to the Escrow Agent.

9.2
If this Agreement is terminated pursuant to this clause 0, the Escrow Agent must deal with the Source Code in accordance with written directions endorsed by both the Supplier and the Principal.

9.3
If this Agreement is terminated under this clause 0 and the effective date of termination is other than an anniversary of the date of this Agreement, the Escrow Agent must within thirty (30) days of the date of termination make a pro rata refund to the Principal of any Escrow Fees paid in advance.

10.
CONFIDENTIALITY

10.1
No party may, except as permitted by this Escrow Agreement, make public or disclose to any person any information about this Escrow Agreement or the Source Code.

10.2
The Escrow Agent must not reproduce the Source Code or cause it to be reproduced unless the Escrow Agent reasonably believes that reproduction of the Source Code is necessary to carry out the Escrow Agent’s obligations under this Escrow Agreement.

10.3
The obligations under this clause shall survive the termination or expiry of this Escrow Agreement.

11.
INSURANCE

11.1
The Escrow Agent must, to the extent specified in Schedule 1, be insured in respect of potential liability, loss or damage arising at common law or under any statute in respect of claims for property damage, personal injury, public liability and professional indemnity relevant to the performance of the Escrow Agent’s obligations pursuant to this Agreement.

11.2
The Escrow Agent must produce evidence on demand, to the satisfaction of the Licensee or Licensor as the case may be, of the insurance effected and maintained in accordance with this clause.

12.
INDEMNITY

12.1
The Escrow Agent releases and indemnifies the other parties, their servants and agents against all actions, claims and demands (including the cost of defending or settling any action, claim or demand) which may be instituted against either or both of the other parties arising out of a breach of this Agreement by the Escrow Agent or the negligence of the Escrow Agent, its agents, employees or sub-contractors or of any other person for whose acts or omissions the Escrow Agent is vicariously liable.

12.2
The Escrow Agent releases and indemnifies the other parties against any action, claim or demand by the Escrow Agent’s servants, employees or agents or their personal representatives or dependants arising out of the performance of this Agreement.

13.
COMPLIANCE WITH LAWS

The Escrow Agent must comply with the provisions of any relevant Statutes, Regulations, By-Laws and the requirements of any Commonwealth, State or local authority in carrying out its obligations under this Agreement.

14.
APPLICABLE LAW

This Agreement is governed by and must be construed in accordance with the laws from time to time in force in the State of South Australia and the parties agree that the courts of that State have jurisdiction to entertain any action in respect of, or arising out of this Agreement.

15.
VARIATION AND WAIVER

15.1
No variation of this Agreement is binding unless it is in writing and signed by all parties.

15.2
No right under this Agreement is waived or deemed to be waived except by notice in writing signed by the party having the benefit of that right.

15.3
A waiver by one party of a breach of a provision of this Agreement does not constitute a waiver in respect of any other breach of the same or any other provision of this Agreement.

15.4
No forbearance, delay or indulgence granted by one party to another will be construed as a waiver of the first party’s rights under this Agreement.

16.
assignment and sub-contract

16.1
Neither the Principal nor the Supplier may assign their rights under this Agreement without the prior written consent of the other.

16.2
The Escrow Agent may not assign its rights nor subcontract its obligations under this Agreement without the prior written consent of the Supplier and the Principal.

17.
SEVERABILITY

If any provision of this Agreement is held invalid, unenforceable or illegal, the offending provision shall be severed from this Agreement and the remaining parts of this Agreement remain in full force and effect.

18.
NOTICES

18.1
Notices must be in writing, signed by or on behalf of the party giving notice, sent to the addresses in Schedule 1 and:

18.1.1
delivered by hand (in which case the notice is deemed to have been received upon delivery);

18.1.2
sent by pre-paid ordinary post (in which case the notice is deemed to have been received three (3) business days after posting); or

18.1.3
sent by facsimile (in which case the notice is deemed to have been received upon receipt by the sender of confirmation of successful transmission).

18.1.4
A party may change its address for service of notices by written notice to the other parties.

EXECUTED AS an agreement

[Insert appropriate forms of execution]
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